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LEGAL UPDATE

FEBRUARY 2008
NH'S EXPANDED HEALTH CARE COVERAGE

WILL AFFECT EMPLOYEES AS WELL AS EMPLOYERS

In a December article, we discussed the impact of New Hampshire's new civil union law on the furnishing of employer-provided health benefits, as well as the complexities resulting from the interaction between the new state and existing federal laws.  This month, we want to discuss the new state statutes which expand the coverage of fully-insured plans to ex-spouses and children up to age 26, and the impact of federal law on those expanded benefits.
Background

During its 2007 session, the NH Legislature enacted two bills that expand the coverage that must be provided by fully-insured health plans (and may, but need not, be provided by self-insured plans):  SB197, which allows a former spouse to remain on a subscriber employee's health insurance policy for up to three years following divorce or legal separation; and HB790, which expands the definition of eligible dependents for insured group health plans to include children between the ages of 19 and 26, whether or not they are students, so long as certain requirements are satisfied.

Both of these laws have now gone into effect.
When is an Ex not an Ex?

SB197 added a new section VII-b to RSA 415:18 requiring that group health insurance policies covering NH residents allow an ex-spouse of a covered employee – who is divorced or separated after January 1, 2008 - to remain eligible for group benefits after divorce or legal separation, without additional premium or examination, unless the divorce or separation decree expressly provides otherwise.  This extended coverage ends at the earliest of the following events:
· three years from the final decree of divorce or legal separation;

· remarriage of either the covered employee or the ex-spouse;

· death of the covered employee; 

· the employee's separation from employment; or

· an earlier time provided in the final decree.

However, upon the occurrence of any of these events, the ex-spouse still normally has rights to continue coverage under either the federal COBRA law or its NH counterpart.  As a result, an ex-spouse may be eligible for up to six years of continued coverage, measured from the date of the divorce.

Companies with headquarters outside New Hampshire must note that the NH Insurance Department has indicated that the right to SB197 continuation coverage applies to any resident of New Hampshire who has group insurance coverage, regardless of whether the policy is issued and delivered within or outside of New Hampshire.

Interestingly, one of the first bills introduced in the 2008 legislative session (HB1296) proposes to repeal SB197 and the divorced spouse continuation rights.
When does a child leave the nest?

HB790 expanded the definition of dependents eligible for coverage under insured group health plans to include children up to the age of 26, so long as certain eligibility requirements are met.  To be an eligible dependent, a child must be related to the employee by blood or by law and:
· less than 26 years of age;

· unmarried;

· a resident of NH or enrolled as a student at a public or private institution of higher education, either part-time or full-time; and

· not covered under any other group or individual health plan or entitled to Medicare benefits.

As you likely recall, formerly dependent children were generally eligible for coverage only until the age of 19 or, while enrolled as a full-time student, until age 25.  Now, so long as the child is a NH resident, the child need no longer be enrolled as a student to be eligible for coverage.  Moreover, a child who lives out of state need only be a student taking one class at a college level:  the statute does not impose minimum standards for either part-time or full-time attendance.  Can an employed 24-year-old New Hampshire resident who does not elect to participate in his or her employer's health insurance plan still take advantage of the parents' coverage?  Can an out-of-state child enroll for a one-credit (or even non-credit) class at the local community college and retain his parents' coverage?  In each case, the answer appears to be "yes."
And who pays the taxes?

As we discussed in our December article, the Internal Revenue Code (IRC) allows employers to offer coverage on a tax-free basis to employees and their spouses and dependents.  However, it is very unlikely that ex-spouses and older children provided expanded coverage by these state statutes qualify as dependents under the IRC.  As a result, these new state laws have what may well have been unintended consequences for both the employer whose policy provides the expanded coverage as well as their affected employees.

First, for the employee:  While an ex-spouse and adult child could conceivably qualify as an employee's dependents under the IRC, in most cases, those individuals will not qualify for dependent status.  In that case, the employee must then be taxed on the value of that coverage, to the extent that the cost of that coverage is paid by the employer.  There has been a great deal of discussion about measuring the "imputed value" of this coverage for tax purposes, particularly where providing the coverage may simply mean that an employee continues his or her family plan at no apparent added cost.  However, it is now clear from IRS rulings that the "fair market value" (FMV) of the coverage must be considered as imputed income to the employee, and that the additional or incremental cost to the employee of providing the coverage, if any, is not the correct measure of FMV for this purpose.  While the IRS has not conclusively resolved this precise question, the current thinking seems to be that the premium that would be charged for that person to obtain continuation coverage under either COBRA or the applicable state law (less the permitted 2% administrative charge) is, from the employer's standpoint, the safest and most appropriate measure of the FMV of the benefit in this context, although understandably costly to the employee in tax terms.

Now, for employers:  Many types of health and welfare benefits are offered to employees in the context of a cafeteria plan under Section 125 of the IRC.  However, many benefits provided to ex-spouses and non-dependent children cannot be provided and paid for by employees on a pre-tax basis.  Also, the expenses of a non-dependent are not reimbursable under a Section 125 healthcare flexible spending account (FSA).  We recommend that employers review all of their health insurance arrangements to assure that they understand how the administration of each benefit should be managed to comply with IRS requirements in these circumstances, that the employee's portion of the premium is paid in an appropriate manner for any ex-spouses and non-dependents, and that the employee is informed about the tax rules regarding payments of any health-related expenses for these individuals.  Finally, the employer must pay its share of employment and payroll taxes on this additional taxable income imputed to the employee.

Employers must also calculate the imputed income associated with the insurance benefits provided for an employee's non-dependent ex-spouse and adult children, and make arrangements for any appropriate employment and withholding taxes with respect to this income.
Bottom Line

These new statutes will have a significant impact on New Hampshire employers, their employee benefit programs, and the employees utilizing these extended benefits.  The interaction of the new state and existing federal laws also complicate benefits and tax administration.  If any questions arise regarding the extension of insurance benefits to employees' ex-spouses or adult children, proceed carefully and consult with the experts available to you.

A version of this article was initially written for publication in the March, 2008 New Hampshire Employment Law Letter, a newsletter written for New Hampshire employers by the labor and employment attorneys at Sulloway & Hollis and published by M.Lee Smith Publishers LLC in Brentwood, Tennessee.


ETC.  ETC.  ETC.

· The proposed FMLA regulations (all 125 pages!) were issued on February 11th and can be accessed at: www.shrm.org/government/regulatory_published/cms_024538.pdf.  The proposed rules are reported to include more employer notice requirements regarding employee qualification for leave and designation of leave, and to clarify the rules about substitution of paid leave.  The rules are open for public comment for 60 days from the date of publication on February 11th.
· The fiscal year 2008 Defense Department authorization bill (H.R. 4986/Pub. L. No. 110-81) – which extends FMLA protections to family members of wounded service members was signed by President Bush on January 29th.  The U.S. Department of Labor is also reportedly seeking comments on a series of questions about the new leave provisions but there wasn't any information readily available on the USDOL website.

· The new M-274 Handbook for Employers Instructions for Completing the Form I-9 (revised 11/1/2007) is available at:  www.uscis.gov/files/nativedocuments/m-274.pdf.  It has color pictures of documents.

· NH Legislative Update:
· HB1531 and HB1534 – the two bills regarding misuse of social security numbers and identity theft – were referred back to the House Judiciary Committee for further study.

· HB1515 – which prohibited "at will" employment and created the database of employee terminations – was reported as "inexpedient to legislate" by the House Labor Committee on 2/20/2008.  The House will vote on the report on 3/5/2008.
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