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LEGAL UPDATE

JANUARY 2006
IS IT TOO LATE

TO RING IN THE NEW YEAR?

While it may seem that we are a bit late ringing in the new year (and we are!), as we prepare this newsletter, the new year is only days old.  So, we thought we would take this belated opportunity to provide brief summaries of the changes in employment-related New Hampshire statutes that went into effect on January 1, 2006.
NHDOL Civil Penalties

An amendment to RSA 273:11-a increased the civil penalty that may be charged by the New Hampshire Department of Labor (NHDOL) from $1,000 to $2,500.
NHDOL Powers

The NHDOL may now hold hearings and investigate charges of violations of the employment statutes on its own motion as well as an employee complaint.  RSA 275:51.

Changes to RSA 275:51,V – which sets out the complaint procedure at the NHDOL – add the NHDOL as a party entitled to initiate a wage claim and extend the period in which the claim may be filed from 18 months to 36 months.
Deductions from Wages

Another two sections have been added to RSA 275:48 to specify when the withholding of wages to repay employer loans and wage over-payments is authorized.  New section (3) permits voluntary installment payments of legitimate loans by the employer to the employee and provides language which must be included in a written agreement to properly document the arrangement.  The document must include:  
· the time the payments will begin and end; 
· the amounts to be deducted; and 
· a specific agreement regarding whether the employer is allowed to deduct any amount outstanding from final wages at the termination of employment.


Similarly, new section (4) allows for voluntary re-payment of an accidental overpayment of wages when the following conditions are met:  
· the recovery is agreed to in writing;
· the deduction(s) begin one pay period following the date the parties execute the written agreement; and
· the written agreement specifies:
(1) the date the recovery of the overpayment will begin and end;

(2) the agreed-upon amount to be deducted, which shall, in no event, be more than 20% of the employee's gross pay in any pay period; and

(3) a specific agreement regarding whether the employer is allowed to deduct any amount outstanding from final wages at the termination of employment.


A Sample Authorization for Voluntary Payroll Deduction form is available through a link on the NHDOL website's summary of recently passed labor laws:  www.labor.state.nh.us/labor_laws_2006.asp.
Leave for Crime Victims

New statutes - RSA 275:61 through 65 - establish the "Crime Victim Employment Leave Act" which requires that employers with 25 or more employees allow employees who are victims of any offense designated by law as a felony or misdemeanor to leave work to attend court and other legal or investigative proceedings associated with the prosecution of the crime.  The employee must provide a copy of the notice of each scheduled hearing, conference or meeting that is provided to the employee by the court or agency responsible for providing notice to the employee; the employer must maintain the confidentiality of all documents or records submitted by the employee.

The employer is not required to compensate the employee who exercises these rights (but be careful regarding salaried employees).  The employee may elect to use, or an employer may require the employee to use, his or her accrued paid vacation time, personal leave time, or sick leave time.


The employer may also limit the leave provided if the employee's leave creates an undue hardship.  Like the ADA, "undue hardship" means "a significant difficulty and expense to a business, and includes the consideration of the size of the employer's business, the employee's position and role within the business, and the employer's need for the employee."

The employee may not lose seniority while absent.  The employer may not discharge or discriminate against an employee who exercises these rights.  An employer who violates this provision is subject to a civil penalty.

The new act provides the following definitions:
· Victim means any person who suffers direct or threatened physical, emotional, psychological, or financial harm as a result of the commission or the attempted commission of a crime.  "Victim" also includes the immediate family of any victim who is a minor or who is incompetent, or the immediate family of a homicide victim.

· Immediate Family:  the father, mother, stepparent, child, stepchild, sibling, spouse, grandparent, or legal guardian of the victim; or any person involved in an intimate relationship and residing in the same household with the victim.

"Small Employer" Health Insurance

We may hear sighs of relief statewide from employers with 50 or fewer employees who may now see some relief from the health insurance cost impacts of SB110.  SB125 has made significant changes to the health insurance law affecting these small employers.

When establishing rates, health insurance carriers providing coverage to small employers may use only age, group size and industry classification as rating factors.  Insurers may no longer factor in the business's location, the health of its workers, its claims history or the duration of coverage when setting premiums.  The new law also limits premium increases to 20% annually – with some exceptions for inflation and changes in the plan, of course – and establishes a health insurance pool for high-risk workers.

This article was initially written for publication in the February, 2006 New Hampshire Employment Law Letter, a newsletter written for New Hampshire employers by the labor and employment attorneys at Sulloway & Hollis and published by M.Lee Smith Publishers LLC in Brentwood, Tennessee.
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