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LEGAL UPDATE

FEBRUARY 2006
CONFIRMATION OF ELIGIBLITY TO WORK IN THE U.S.

GOING HIGH-TECH?


In mid-December, by a vote of 239-182, the U.S. House of Representatives (House) approved an "immigration enforcement bill" that would increase penalties on employers who hire undocumented workers and require that employers electronically verify the work eligibility of all employees.
Political Wrangling

Immigration and health care reform are expected to be hot legislative issues in this election year; this bill seems to be an early reflection of that interest.  The Senate is expected consider the bill early this year.
Electronic Verification

As you well know, U.S. employers are required to complete an I-9 Form and confirm an individual's eligibility to work in the U.S. within 3 business days of the start of work.  The bill passed by the House (H.R. 4437) would require all businesses to verify work eligibility electronically.  Participation in the program would be mandatory for all employers within 2 years of enactment.  

The bill would also expand the system to provide for verification of previously hired employees, though initially this use of the system would be voluntary.  Within 3 years after enactment, however, federal, state and local governments and the military would be required to verify the employment eligibility for all workers who have not previously been subject to verification under the system.  Employers of workers at government buildings, military bases, nuclear energy sites, weapons sites, airports and critical infrastructure sites would also be required to verify eligibility for all workers not previously subject to verification.

Under one proposal, all employers would have to verify eligibility of all workers within 6 years of enactment.
How does the system work?


As you may know, the electronic verification process was implemented as the Basic Pilot Employment Verification Program in six states five years ago.  The Program is now available nationwide.  The Program gives businesses access to an automated system that screens employment eligibility by initially checking information against more than 425 million federal records in the Social Security Administration (SSA) database and, if necessary, more than 60 million records in the Department of Homeland Security (DHS) database.

So far the Pilot Progam has not replaced the I-9 system; instead it adds another layer to the verification process.  Employers must complete the I-9 Form and then, during that same 3 day period, query the Pilot Program's web site, using information provided on the I-9 Form.

Employers enter employer information, and the employee's name, social security number, date of birth, citizenship status, alien or I-94 number and document type, if appropriate.  The system may then provide one of 3 responses.  Reportedly, within a few seconds, the employer learns whether the status is authorized, not authorized or a "tentative non-comfirmation," which is said to generally mean someone at SSA or DHS has to manually pull a file.  If the system cannot confirm an employee's work authorization status through an automatic or manual check, a non-confirmation status is issued.  Employers must notify affected employees of the finding.  

Employees who believe the system has erroneously labeled them as unauthorized have 8 business days to clear up the problem with SSA or DHS.  While government officials say they should be able to resolve a problem in that timeframe, some report delays lasting as long as two weeks.
Increased Penalties

The current penalty for failure to document work eligibility ranges from $250 to $2,000 per worker.  The original bill set the penalty for a first offense at $5,000 with no upper limit.  A subsequent amendment capped the penalty for a first offense at $7,500 per undocumented worker.  For second offenses, the penalty would be at least $10,000, but not more than $15,000, per violation.  For third offenses, the penalty could range from $25,000 to $40,000 per worker.

The amendment also allows the penalty for employing undocumented workers to be waived "if the violator establishes that it was the first such violation" and "the violator acted in good faith."

However, the bill would also make it a criminal offense for any person to engage in a pattern or practice of hiring undocumented workers and subject the violator to a fine of at least $50,000 for each unauthorized worker and a prison term of at least one year.

Safe Harbor for Contractors

The amended bill does provide a "safe harbor" for contractors who use the services of subcontractors who hire unauthorized aliens.
Concerns

The government recommends use of the electronic verification system based on concerns that – given the sophisticated forgeries of employment documents – even the most diligent employers find it difficult to distinguish real documents from fake documents.

However, opponents have raised concerns that expanding the system to cover all employers in 2 years is likely to cause confusion, denied employment opportunities and significant employer penalties for inadvertent paperwork violations.  Opponents note the increased investment of time and resources required for employers to run a two-layered check and to re-verify existing staff.

Others raise concerns because a recent Government Accountability Office report noted that the Pilot Program involving about 2,500 employers nationwide resulted in an error rate of nearly 15%.  While that error rate may not seem high, failures occur when the system erroneously identifies a potential worker as ineligible for hire and opponents argue that rate will be unacceptably high when all 8.4 million employers nationwide participate in the system.

Opponents are also concerned that employers may unwittingly take prohibited actions using the system.  Employers are explicitly prohibited from using the system to screen potential hires.  However, there are fears that some employers may innocently use the system before the employee is on board or make an inappropriate employment decision after receiving a non-confirmation, and expose themselves to allegations of illegal hiring practices.

Some have expressed concerns that the business community began their protests too late in the process.  You can find more information on the Pilot Program on http://uscis.gov/graphics/services/SAVE.htm.
This article was initially written for publication in the March, 2006 New Hampshire Employment Law Letter, a newsletter written for New Hampshire employers by the labor and employment attorneys at Sulloway & Hollis and published by M.Lee Smith Publishers LLC in Brentwood, Tennessee.
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