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LEGAL UPDATE

APRIL 2006
RANDOM ACTS FROM RANDOM GROUPS
New NH Accommodation Requirement?

By April 18, 2006, SB273 was passed in the NH Senate and referred to the NH House Labor, Industrial and Rehabilitative Services committee for consideration.  A public hearing was held on April 11th.

As you know, NH’s statute RSA 354-A prohibits discrimination by employers with six or more employees.  While many of RSA 354-A's prohibitions reflect those found in federal anti-discrimination statutes, RSA 354-A does not currently require that employers provide a reasonable accommodation to individuals with disabilities.  Thus, that requirement does not currently impact employers until they have 15 or more employees.

SB273 would change RSA 354-A to essentially incorporate ADA standards making it an unlawful discriminatory practice for employers with 6 to 14 employees to fail to make a reasonable accommodation for an employee with a disability if the employee is otherwise qualified to perform the essential functions of the job and providing the accommodation would not pose an undue hardship.  The bill also provides a definition of reasonable accommodation, undue hardship, and qualified individual with a disability.

You can track the progress of SB273 by conducting a "legislative search" for the bill at www.gencourt.state.nh.us/legislation.   

More Information:   Workplace Accommodations

The Job Accommodation Network (JAN) is a service of the United States Department of Labor (USDOL) Office of Disability Employment Policy.  JAN provides information regarding compliance with the Americans with Disabilities Act (ADA).

JAN recently published a Fact Sheet entitled "Workplace Accommodations:  Low Cost, High Impact" summarizing preliminary research findings regarding the costs and benefits of job accommodations for people with disabilities.  A brief summary of the report is available on the internet at:  http://www.jan.wvu.edu/media/LowCostHighImpact.pdf.  A more detailed report of the survey results can be found in the online journal "Disability Studies Quarterly" at http://www.dsq-sds.org/index.html.  

To compile this information, the University of Iowa's Law, Health Policy and Disability Center (LHPDC) is asking employers who use JAN:  "What does it really cost to provide accommodations for job applicants and employees with disabilities?"  As of May 2005, the LHPDC had interviewed 778 employers from a range of industry sectors and sizes.  While the study will continue through September, 2007, the Fact Sheet reports that the preliminary findings show some "interesting and useful trends."

The typical expenditure for accommodations which cost employers money is reported to be around $600.  Interestingly, a little over half (50.5%) of the employers who provided accommodation cost information indicated that an accommodation was made at no cost.  (Many employers considered changing a work schedule to be an example of a "no-cost" accommodation.)  Another 42% of employers reported that the accommodation made resulted in a one time expense with a median cost of $600.

Of the employers who called JAN for accommodation information and solutions, 84% were doing so to retain employees, while 2% were doing so to promote a current employee.  On average, these employees have worked for a company about 7 years, with an average wage of $13 per hour for those paid on an hourly basis or an average salary rate of about $48,000.

Of those employers who ranked the effectiveness of accommodations, 76% reported that the accommodations were either very effective or extremely effective.

New DES Regulations in Process

In early April, the New Hampshire Department of Employment Security (NHDES) issued four Rulemaking Notice Forms regarding the Department’s intent to update the following NHDES regulations:
· Emp 307 regarding new hires;
· Emp 302.05 "Records To Be Kept by Each Employing Unit and Each Employer";
· Emp 302.03, Emp 302.13 and Emp 302.14, regarding payment vouchers, mass lay-offs and part-time work information; and
· Emp 501.15 "Part-time Availability and Shift Availability."

The deadline for public comments has passed.  While the regulations are to be readopted, some revisions and updates are proposed.  Employers will want to keep an eye out for the revised regulations.
New Debate on Workplace Violence

The BNA, Inc. Human Resources Report reports that the 2002 firing of workers at an Oklahoma paper mill after drug-sniffing police dogs found firearms in the employees’ vehicles in the company’s parking lot has sparked consideration of legislation around the country seeking to prevent employers from prohibiting weapons on company property.  As you may have heard, NH was one of the 13 or so state legislatures considering such bans.  Fortunately, in March of 2006, the NH House put an end to considerations on HB1389 by concluding the bill was “inexpedient to legislate.”

Nevertheless, this may be an area you want to watch for developments, including developments in other states where you may have operations.  The legislation, backed by the National Rifle Association, has pitted employer groups concerned about liability and workplace violence against the NRA lobby.  SHRM has been tracking legislation, arguing that employer should make the decision whether to allow weapons at their workplaces.

Studies – both partisan and nonpartisan – abound regarding the risks of allowing guns on company property.   The BNA reports on a May 2005 “nonpartisan” paper from the American Journal of Public Health which reports that workplaces where guns were permitted were 4.8 times more likely to experience a homicide as workplaces where weapons were prohibited.

OSHA Plans Summer Job Safety Campaign for Teen Workers

Teen workers will be the focus of a new campaign by OSHA to help educate teens on workplace dangers and offer safety tips to help them stay safe and healthy on the job.  While this is a multi-year project intended to increase awareness of workplace hazards, the campaign will focus on industries where young people are likely to work during their high school and college years.  The first year will target the landscaping industry.  OSHA has developed a resource kit as part of this campaign “Landscaping – Plant Your Feet on Safe Ground” which can be downloaded from OSHA’s Teen Workers Web page at www.osha.gov/SLTC/teenworkers/index.html.  That website also offers fact sheets on workplace rights and responsibilities, hazards, injury prevention, work hours, job restrictions and more.
Some of these pieces were initially written for publication in the May, 2006 New Hampshire Employment Law Letter, a newsletter written for New Hampshire employers by the labor and employment attorneys at Sulloway & Hollis and published by M.Lee Smith Publishers LLC in Brentwood, Tennessee.
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