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WHEN IS RETALIATION RETALIATION?


As you well know, Title VII of the Civil Rights Act prohibits retaliation against an employee who opposes discriminatory practices.  What you may not know, however, is that the statute does not define exactly what types of adverse employment action constitute retaliation.  Federal appeals courts around the country have adopted three different standards.  In a case argued in April, the U.S. Supreme Court (USSC) will have the opportunity to decide which of those three standards defines retaliation.

Background


When Sheila White was hired by the Burlington Northern & Santa Fe Railway in June of 1997, she was the first female employee in Burlington’s Memphis Yard and its Maintenance of Way department.  Marvin Brown, the Yard’s roadmaster, assigned White to operate the forklift – a position previously filled by Ralph Ellis who left the position to take a position with higher pay.  White performed all of her job responsibilities competently.  No complaint was ever filed against her, and her immediate supervisor, Bill Joiner, stated that White had no problems doing her job and cooperated well with colleagues.  

Nevertheless, White endured a general “anti-woman feeling” around the Yard.  Joiner and several other employees repeatedly expressed their feeling that women should not work on a railroad or in their department.  White complained to Brown and other company officials after several specific incidents of sexual harassment.  When an investigation confirmed White’s allegations, Joiner was suspended for 10 days and directed to attend sexual harassment training.


In September of 1997, Brown informed White that the sexual harassment investigation uncovered complaints about her work on the forklift.  Joiner and other employees insisted that “a more senior man” should occupy the position, which was less physically strenuous than other jobs.  Burlington reassigned Ellis – the only suitable replacement for White – to the forklift position even though he had not requested a transfer back.  White was reassigned to a track laborer position.


Although White’s pay and benefits remained the same, the laborer position was “dirtier” and more physically demanding.  Burlington argued that its collective bargaining agreement required that a more senior employee occupy the forklift position but Brown testified at trial that he had unfettered discretion to fill the position.


White filed her first complaint with the Equal Employment Opportunity Commission (EEOC) in October of 1997.  After she concluded that Brown was increasing surveillance of her and scrutinizing her work more closely, she filed a second EEOC complaint which was received by Brown on December 8, 1997.


On December 11th, after concluding that White was insubordinate when she “rebuffed” his instruction to ride with a particular foreman, Brown suspended White without pay.  White testified that when she approached the foreman for a ride, he ignored Brown’s order and insisted that someone else ride with him.


White also filed a grievance with her union.  In January – after 37 days without pay – the grievance hearing officer concluded that White was wrongfully suspended and reinstated her with full back pay.

The Court Process


The court process foreshadows the uncertainty the USSC will now address.  The federal trial court in Tennessee ruled in favor of White on the retaliation claim, awarding her $43,250 in compensatory damages and $54,285 in attorneys’ fees.  

The federal appeals court then considered the case twice.  In November of 2002, an initial three-judge panel concluded that White failed to prove retaliation because no “ultimate employment action” was imposed.  However, in April of 2004, a full panel of appellate judges disagreed with the initial panel on the appropriate standard for retaliation; a majority of the full panel instead concluded that only a “materially adverse change” was necessary. Under this standard, an employment action is sufficiently adverse to be retaliatory if it is reasonably likely to deter employees from engaging in protected conduct (such as reporting discrimination).

Now, the USSC will have the opportunity to determine which of the three previously applied standards will be used to determine whether retaliation has occurred.

Burlington N. & Santa Fe Ry. Co. v. White, U.S., No. 02-259).

Behind Door No. 1

The most “permissive” standard would create liability for retaliation when an employer engages in any adverse treatment “reasonably likely to deter” an employee from engaging in a protected activity, such as filing a complaint with the EEOC.  Under this standard, adverse employment actions may include intangible, informal employment decisions as well as such discrete, formal employment decisions as terminating, transferring, or reducing compensation.

Behind Door No. 2

The “intermediate” standard would impose liability only when an employer retaliates by “materially and adversely changing the terms, conditions or privileges of employment.”  Thus, an employer would face liability if it significantly changed the employee’s status (by hiring, firing, or failing to promote) or if it changed her formal title or position, reduced her salary, significantly modified her job responsibilities, or engaged in severe or pervasive harassment.

Behind Door No. 3

The most stringent standard from a claimant’s view would expose employers to potential liability only when the employer engaged in “an ultimate employment action causing direct economic harm” such as termination, lateral job transfer, or denial of promotion.

Bottom Line

Adoption of the permissive standard is viewed as most fully promoting the anti-discrimination policies of Title VII and is supported by the EEOC.  On the other hand, that standard risks exposing employers to liability for non-retaliatory intangible actions and making incorrect verdicts against employers more likely.


The intermediate “deterrence” standard is seen as lacking in clear definition or concrete parameters to such an extent that it may inspire excessive caution among business managers and keep them from implementing critical employment or management changes.


While the “ultimate employment action” standard is seen as providing the maximum certainty for businesses as liability would result from only a narrow range of actions, many fear that this standard will undermine enforcement of Title VII protections and goals.


It’s going to be very interesting to see how the USSC approaches this issue.  A decision is expected in June.  

This article was initially written for publication in the June, 2006 New Hampshire Employment Law Letter, a newsletter written for New Hampshire employers by the labor and employment attorneys at Sulloway & Hollis and published by M.Lee Smith Publishers LLC in Brentwood, Tennessee.
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