ANNUAL EMPLOYMENT LAW
UPDATE

December 16, 2010
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Annual Employment Law Update

Today we will:

* Review new laws and regulations;

* Talk about a few interesting court
decisions; and

» Consider pending cases and bills.

This is also when we give you an
HR Skills Test.

« Where we test your knowledge of
basic, intermediate and complex
HR issues;

+ Confirm compliance issues; and

» Offer practical guidance.




In keeping with tradition, we do
this in a game show format
where you can laugh and learn.

But first, our Annual
Employment law update and
review.

2010 was a year of more
challenges for employers.




* The economy was sluggish;

* Unemployment remained
high;

» Hiring was cautious; and

* There were more laws and
regulations to consider.

The Highlights from 2010 included:

* Health care reform law adopted in
March.

« New regulations for ADA,

* Supreme Court decision on electronic
monitoring issued.

* Enforcement efforts focused on
misclassification of workers.

* NLRB flexing its muscle on social media
monitoring. .

2010 was also a year that included:

The HIRE Act (hurry, time is running out)
and
COBRA subsidies (57!l handling the last of
those, right?)




In New Hampshire there were a
few things:

* A new mini WARN Act went into
effect;

» NH DOL stepped up enforcement
activities;

» There were new regulations on pay
deductions; and

* NH DOL and NHES focused on
independent contractors. "

What else was new?

* In¢rease in the number of discrimination
cases filed. _

» Retaliation cases near top/most common.

« Breastfeeding accommeodations in workplace,

« New definition of spouse for FMLA
purposes.

» IRS issued a new independent contractor
test.

» Confusion over health care reform
requirements.

What can we expect in 2011?

« Clarity on health care reform?

* More discrimination cases?

+ Stricter enforcement of wage and
hour laws.

* Looming crisis on unemployment
funds,

*  More workplace bills introduced in
Concord and Washington.




Workplace cases before the U.S.
Supreme Court.

« Background checks and privacy
interests

» FLSA anti-retaliation

= Cat Paw employer liability for bad
acting supervisor

* Inconsistency between benefits plan
and SPD

» Certification of massive class action. ©

Yikes! And you thought your job
was tough before...

Relax. You are among friends.
Everything is going to be OK.




ANSWELS
HR*s Minute to Win It

(or lose it)

“And even little Cindy Lou cried
boo hoo...”

§
Compliance with New

Hampshire’s wage and hour
laws.

NH Wage and Hour Law Compliance

1. Where is the NH Department of
Labor located?

2. Who is the Wage and Hour
Administrator?

3. Whatis the current NH minimum
wage?
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NH Wage and Hour Law Compliance

4, How often does the biennual safety
summary update have to be filed
with NH DOL?

5. What is the minimum reporting
time pay required in New
Hampshire?

6. True or false: Employers may
deduct uniform cleaning fees
from wages?

7. Clock rounding is permitted in
NH if you round to .

8. Under NH’s mini WARN Act covered
employers must notify employees 60
days in advance of a plant shutdown or
layoff of at least 1/3 of the workforce
constituting at least ___ employees.

9, Give me 3 of the 12 criteria NH DOL
uses in their independent coniractor
test. s and
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10. The number 1, most common
NH wage and hour violation
again this year (2010) was
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I’ll be home for Christmas —
Managing sick leave and
absenteeism
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1. True or false: Employers are
required to provide sick leave

under NH law?

2. True or false: Sick leave for
salaried employees, if provided,
may be unpaid?

3. When is sick leave due as a paid

benefit to a departing employee?
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4. True or false: Employers can

require employees to bring in a
doctor’s note to confirm their
need to be out of work?

. True of failse: If an employee is
out of work due to illness, you
can insist he/she see a physician
designated by the employer?

6. If you have a PTO or ET policy,

can you still insist on a doctor’s
note for sick leave?

. True or false: Employers can ask
applicants about the number of
sick days they used with their last
employer?
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8. True or false: New Hampshire
law requires employers to permit
employees to carry over unused
sick days from year to year?

A togh -

9. When can you call the _
employee’s doctor to get ,
information about the employee’s

absence?
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And...

10. Name 2 federal laws that may
be claimed if you fire an
employee for absenteeism
attributed to the employee’s
illness? and

28

10. The ADA sl Hhre

FULA.

“Peekaboo, I see you!”

Workplace privacy claims.

™

1. True or false: Employers can ask
employees about their religion if they
are required to work on Saturday or
Sunday?

2. If NH employers ask about an
applicant’s criminal history, that has
to be limited to

10




3. True or false: Applicants must
consent to reference checks, if you
want to use them in the hiring
decision.

4. True or false: Email may be
searched, but text messages are
private.

5. Video cameras may be used in the
workplace except in or

) {one answer is acceptable).

6. True or false: Private sector
employers can, like the TSA,
search your backpack, purse and
person.

7. Employers can administer
pelygraph exams only in cases of
suspected

8. True or false: Drug tests can be
required before an employee is
offered the job.
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9. If an employee is arrested over
the weekend for domestic
violence, can you ask him/her
about it?

10. True or false: The NLRB will
decide whether non-union
employees cannot be disciplined
for social medial postings about
their workplace.

L]
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No man or woman is an
Island:

Properly Classifying
Independent Contractors

n

1. True or false: Independent
contractors are required to register at
the local police department?

2. Name one government agency with an
independent contractor test.

3. True or false: You must have a written
contract with an independent
contractor for the relationship to be
valid? *

l. False

z, JRS, LSboL, v DoL,
EEOCI. NHES , NLRK

3. False (but its viof &
__bad 1dsa)
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4. The IRS has a new point "!‘. I ﬂolﬂ{' +€S'(‘ C‘MUP\
independent contractor test. 5, L 20 p,_ ,l. _&r+)

5. True or fulse: 1f you satisfy the
IRS test, Employment Security
S, B-‘Sﬁ.

will accept that classification for
unemployment purposes?

7
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6. Independent contractors have to pay

their own taxes. M MC oML ‘f'”%‘@
; 7. True or false: If a worker uses a
| business card and invoice with his/her
:i company name on it, he/she is more 7 WV‘L

likely an independent contractor?

8. True or false: 1f a contractor performs
work in your office, he/she is more LTrvc
likely an employee. 3'

9. N-HES(/ NHDOL

9, Name 2 government agencies that are
part of a task force in NH to find

misclassified workers. : E : : ’
10. The potential penalties for . ] . »
misclassified employment include ;

(provide 3. s _1ntugt

-




Reach out and touch
someone?

Dealing with sex
harassment claims.

1. True or false: Sex harassment claims
are the #1 most common
discrimination claim in the U.S.?

2. “Quid pro quo” translated means

3. True or false: Employers can prohibit
hugs, pats or touching of any kind at
the workplace?
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4. In 2009 the most common form of
sexual harassment involved

5. In 2009 the number of men reporting
sexual harassment by women increased
to:

Choose one: 1. 1%
2. 5%
3. 15%
4. 30% of all claims filed.

41

L_Talse C Race/ Retaliatin

LAY

2. Tuis fac at *

3, Trve (bt He 11001@}
B ! e

4._emad Z:I:gd:#

g, #H3 /S-. o

hed foctop siok)

14




6. Employers need employees to be

covered by NH’s anti-discrimination 0
laws.

7. True or false: As a matter of law, )
employers are required to conduct 7.' ﬁ.{-sc (N H) Tf C MM{
annual training on sexual harassment?

8. True or false: Same sex harassment 3' [h'e Cﬂ&t S“Eﬂ Eg ﬂ[.ﬂ!hl ﬁbu)

claims are recognized under federal
law? *

i_l_SO_Méf- r] laek
9, Under state law, claims for sexual
harassment should be filed within —M—g—M‘M

days of the last event of claimed
10. &h(ﬁf'm _

discrimination.

10. The most common legal claim to
accompany a sex harassment claim is

Papers Please.

I-9 compliance and related
issues. ’
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. True or false: You only need 1-9°s
if you hire foreign workers?

. Employers with employeces
should have employees complete
an I-9 form.

. True or false: Only full-time
employees need to complete 1-9
forms?

b

. Employees hired since 19 need to
have an 1-9 form of file.

. True or false: 1-9 forms, as a matier of
law, employers are required to keep
copies of supporting documents.

, Name 2 documents on the I-9 support
document lists: and

. Where should employers keep I-9
forms?

. How long should employers keep
1-9 forms?

. When an employee leaves
employment and then returns to
the same employer within a year,
do you need a new I-9?

48
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10. True or false: 1f you don’t have
I-9’s in place now, you need to
complete them for all employees?

12

Defining essential functions
shouldn’t be a hardship.

Understanding the
Americans with Disabilities
Act.

1. What does the ADA stand for?

2. The number of employees for an employer
to be covered by the ADA is

3. The federal agency that enforces the
workplace section of the ADA is

4. The term used for adjustments to work
hours, duties and conditions to help a
disabled employee perform his/her job is

 Tha Omaticama with Dniglolihas

Bct
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5.

The term used when the cost and impact
upon the organization to make an
accommodation required is too much

True or fulse: With the 2009 amendments
to the ADA, medication, medical supplies
and other mitigating measures can no
longer be considered in determining if an
employee is disabled?

The amendments to the ADA broadened
OR narrowed to the definition of disability?

Name at least 2 major life activities under
the ADA’s definition of disability.

. Can a person with an illness which is

dormant and in remission still be
considered disabled?

10.

If an employee is now cut of work due to a
broken bone that is expected to heal OR a
serions, but non-chronic gastrointestinal
disorder, doe¢s an employer have to
accommodate the absences under the
ADA?
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We are family...

Taking the Dysfunction out
of the FMLA

1. True or fulse; The FMLA originally

stood for “Forgive My Last Absence”?

. The number of employees an
organization needs to be covered by
the FMLA?

. To be eligible for FMLA leave benefits,
the number of hours an employee
would need to work in the last year is

4. The maximum number of weeks of

standard FMILA (not related to
military service) leave an employee
can get in one year.

Employers can calculate their FMLA

leave benefit year in cither a calendar
year or basis.

37
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6. How much paternity leave time can a
new father take after his new child
arrives?

7. Under recent amendments to the
FMLA the family of injured returning
military service members, who helps
care for that person, can (ake up (o

weeks of leave in a year.

b

8. Under those same amendments,
reasons for exigent (service member
deployment} leave include (name two
reasons).

9. Employees out on FMLA leave must
be reinstated to their jobs except
when

10. Employers may seek medical re-
certification of an employee’s need
for FMLA leave every months.

L

Over time, I have forgotten
the details of federal wage
laws.

Checking FLSA Compliance.
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1. The FL.SA stands for

2. True or false: To be covered by the
FLSA, employers need 25 employees?

3. Name 2 of the FLSA overtime white
collar exemption categories.

4. To satisfy one of these OT exemptions
the employee’s job has to meet the
exemption requirements and be paid
a salary of least $____ per week.

5, The overtime threshold for most

organizations is hours per
week.

82

6. The term used for paid time off
instead of collecting overtime pay.

7. When an employee works 2 jobs for
the same employer, the overtime rate
can be one of these methods of
calculation.

8. True or fulse: An employee can waive
overtime payments when the employer
is having trouble meeting payroll? o
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9. True or false: If an employer pays an
annual bonus they must recalculate
overtime paid over the course of the

last year?
10. In the event an employer refuses to
pay overtime, US DOL can go back

up to to collect unpaid wages.

64

“Yo! Gina! How you doin’?”

GINA is the Genetic Information
Discrimination Act.

GINA makes it unlawful for
employers to request, require or
purchase with regard to
an employee or

[1]

“Hey, that file is personal!™

Personnel files in NH include
documents created and maintained
by an employer about an employee
but do not include

(Name one item)

9, Trve (3¢ non d&cmﬁa%)
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“Is what he’s doing legal?”

Donning and doffing arc not
names of Santa’s Reindeer OR
members of an ‘80 boys band.
They refer to this activity which
should be counted as hours worked
for wage purposes.

“These Two Yutes”

Before a 16 year old is permitted to

work in New Hampshire,

employers should have these

documents completed and on file,
and

“You can pick your friends but you
can’t pick your...”

Under New Hampshire insurance
law “a spouse” may include

(1]

(se )
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COBRA: “Ah, the nemesis of
Mongoose.”

Name 2 qualifying events that
trigger COBRA rights and

obligations.

and

“I’m just a bill on Capitol Hill.”

Which two of these four
workplace bills did Congress
consider this year:

qhe Paycheck Fairness AT S\

. ¢ Healthy Workplace Act

+ Title VII of the Civil Rights Act

>M_§an

of 1964
he Workplace Flexibility@/

\__‘_______,/

“Hey, The Dude Abides.”

True or false: If you have employees on a
sales commission plan, the terms must be
in writing or the employee gets his/her
reasonable expectation of commission
long after his/her employment ends.

Trve




To Legit to Quit:

If an employee abandons his/her
job claiming his/her boss was
mean and demanding, can he still
get unemployment benefits?

7

Detour and Frolic:
True or False:

Two employees decide to deviate
from their delivery route during the work
day and watch the last 20 minutes of a
game at a local bar. That time could be
counted as “hours worked”.

"

The Lambada: The Forbidden
Dance.

If an employee drinks too much holiday
punch at the after hours company party and
strains his back while dancing, can he
claim this is as a workers’ comp injury?
‘Will the injury and time lost be covered?

™
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Debit or Credit?

Which of the following is not permitted
under state wage law:

+ Pay cards with some fees;

» Deductions for child eare provider fees,;
»  Deductions for parking fees;

« Deductions for the use of a fitness
facility; or

ﬂ"ﬁ'eﬁchtTms for voluntary contributions
1o not for profit groups
Hope you had a good time.

Thanks for playing
HR’s Minute to Win It
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vwappy New Yeg,,

Let’s be careful out their folks.

™

Thank you.
Jim Reidy
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